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EDITORIAL NOTES. 


THE BIENNIAL sessions constitutional amendment which had passed 
the Legislature of 1896 and the House of Assembly, 1897, was killed in. 
the Senate by a speech of Senator Voorhees, which was directed 
against the ‘‘ bosses” of the State, whose scheme he urged it was From 
the usual popular point of view, the speech of the Senator was calcu- 
lated to arouse public sentiment upon his side, and that it was effective, 
as well as eloquent, seems to be shown by the results. Nevertheless we 
believe the Senator was wrong in his conclusions, however right might 
be some of his statements. It is very likely true, in fact in the nature 
of things it must be true, that those men who, occupying high positions 
in party councils, come to be looked upon as party “bosses”, and all the: 
corporations, municipalities, and other vested interests, which are obliged: 
every year to keep a sharp watch on legislation lest some bills that. 
are aimed to do them injury become Jaws, approve of biennial sessions.. 
It would be a rest for them, as well as for everybody concerned, not to 
have annual legislation. But we believe the great body of the people: 
are tired of the stream of new laws which are constantly flowing from 
the eternally-filled reservoir as managed by crude lawmakers. It has 
been so in over forty of the other states of the Union, where a great 
sigh of relief went up when they adopted those constitutional amend- 
ments which provided for legislative session once in two years. Our 
annual gristmill is altogether too big for the necessary demands of the 
people. But, even if it be conceded that there are two sides to the: 
question, why should people not be given opportunity to vote upon it? 
They are sufficiently interested to take hold of the subject with zest and,. 
acting under abundant information, would no doubt register their 
actual will. Give the people a chance to say what they desire and then: 
hold them responsible for the results: such is correct doctrine on the 
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subject of such constitutional amendments as those relating to biennial 


sessions. 





JcpG@e Fort, of the Essex Common Pleas, in the case of Arthur Em- 
mitt, who was sentenced by a justice of the peace at Montclair to pay a 
fine ot $20, or go to jail for sixty days for carrying concealed weapons, 
has reversed the justice, ruling, first, that the statute relating to carry- 
ing concealed weapons applies only to cities, and therefore does not con- 
stitute an offense in Montclair, which is a township; second that an al- 
ternative judgment was pronounced upon Emmitt. ‘Such a conviction,” 
said Judge Fort, “is not in the power of the justice. He may fine or 
imprison; he cannot do one in default of the other.” In commenting up- 
on this decision, various newspapers of the state say that the practice 
must tend to revolutionize the imposition of judgment in the various 
municipalities of the state; that the police courts of these municipalities 
have, for years, awarded sentences in the alternative of a fine or im- 
prisonment by default, in cases of disorderly conduct, drunkenness, and 
similar minor cases. But this criticism overlooks the fact that the power 
of a justice of the peace, sitting as a magistrate, or a police court justice, 
depends wholly upon the language of the particular statute or ordinance 
under which he acts. Where the statute defines that the penalty shall 
be a fine or imprisonment, and that it may be the one in default of the 
other, the question is clear enough; and it is equally clear that where 
the statute simply puts the matter in the alternative, so that either the 
one judgment or the other may be pronounced, according to the discre- 
tion of the magistrate, then only one of them must be pronounced, and 
not both. The statute must be strictly followed. In many municipali- 
ties authority is given to the common council, or governing body to pass 
ordinances governing these minor cases and then these ordinances must 
strictly follow the laws of the state and be themselves exactly observed. 


We are gratified to announce that the series of articles, so well begun 
in the March JouRNAL, by Mr. Jacob Weart, on some of the former noted 
lawyers and judges of this state, is likely to be continued, more or less, 
throughout the year, and that we have also enlisted an interest in the 
subject on the part of one of the oldest and most esteemed members of 
the bar and of the bench, Judge William Paterson of Perth Amboy, 
whose opening contribution will probably appear in the June number, 
the subject being Chief Justice Whelpley. Mr. Weart’s article in this 
number is upon a brave, gallant and distinguished lawyer, prosecutor 
and colonel, of whom little seems to have been written. It is pleasant 
to note that many of the patrons of the JourRNAL have expressed their 
gratification at the appearance of these reminiscences. 
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THE MOST important act which the Governor has approved since the ad- 
journing of the Legislature is that known as the “General Borough 
Bill”, which became a law April 24. We have not seen the full text of 
the law, which was drawn by a former Assemblyman Alfred T. Skinner, 
but it is said to provide for the same officers as are now existing in the 
boroughs, except that the magisterial powers of the mayor are taken 
from him, the police justice is eliminated, and the powers before pos- 
sessed by them are vested in a borough recorder. These powers were 
taken from the mayor in the belief that the class of men who might be 
induced to serve as mayor would be both unable and unwilling to bother 
with petty criminal matters. No mention is made in the bill of consta- 
bles, but borough marshals are given all the powers of constables, and 
that was thought sufficient. The moneys for borough purposes are to 
be appropriated and raised by the council by ordinance. All street im- 
provements are to be paid for by assessments upon the property bene- 
fited, any deficiency to be met by general taxation. The tax rate is 
limited to fifteen mills on the dollar, exclusive ot all state, county or school 
taxes. All assessments for local improvements are to be made by a perma- 
nent board appointed by the council, in substantially the same method as is 
now in force, and are to be preceded by application by the owners of one- 
fourth of the frontage. The power to issue bonds is exercised by a res- 
olution of the council, preceded by application of the owners of one-fourth 
of the taxable property of the borough, followed by a vote of the people, 
and the total issue of bonds is not to exceed six per cent. of the assessed 
valuation of the borough. In this limitation all bonds issued for school 
purposes and all indebtedness incurred in anticipation of taxes are not to 
be included. The bill is silent on the subject of licensing saloons, the 
effect of which is to leave these powers in the county courts. Power is 
given for all ordinary municipal improvements, for street lighting, for 
waterworks, sewerage, etc., together with certain improvements applica- 
ble only to seaside boroughs, such as protection to the ocean front and 
the erection of walks. The classification of boroughs is done away with, 
as practically no distinction exists in the present law based on such 
classification. Boroughs having a population of 3,000 or over are to 
have a freeholder ; other boroughs will vote with the townships for that 
office. The main characteristic of the bill is the simplification and codi- 
fication of the existing law without interference with the present struc- 
ture and government of the boroughs. 

Since the foregoing was put in type the act has been shown to us and 
we find the mayor is given all the magisterial powers of a justice and 
the borough recorder has similar powers. The act comprises ninety- 
seven sections. 
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There have been published about 112 chapters of the Laws of 1897, 
and among those which would seem to be of special interest to the legal 
profession are the following : 

Chapter II regulates the time and mode of publication of notice of in- 
tention to apply for the passage of any bill in the Legislature, when a 
notice is required by the constitution. 

Chapter XX XVII authorizes the appointment, in counties of the first- 
class, of an interpreter of the Italian language to the various county 
courts. 

Chapter L provides that no action should be maintained in any court 
of this state against any officer or stockholder of any domestic corpora- 
tion for the purpose of enforcing any statutory personal liability, if such 
liability has been created under the laws of any other state or country. 

Chapter LX amends section 1 of the supplement to an act for the in- 
corporation of safe deposit and trust companies, approved May 1, 1894, 
and the amendment is important as concerning estates. 

Chapter LXIII is a supplement to the act concerning idiots and luna- 
tics, providing how guardians of lunatics may apply to the Court of 
Chancery for authority to convey real estate, mortgage property, etc. 

Chapter LXV is another act in relation to honorably discharged sol- 
diers, sailors and marines having preference for appointment upon all 
public works in the state. 

LXVII makes it unlawful to sell from wagons, ete., liquors within two 
miles of any incorporated camp-meeting association. 

Chapter LXXXVI authorizes the Governor to appoint one or more 
commissions to revise and codify the general statutes of this state, or 
such parts of them as the Governor shall direct. Each commission shall 
consist of three persons to serve without compensation, who may employ 
such clerical assistance as shall be necessary, at reasonable pay, and 
their work is to be reported to the next Legislature on the first day of 
the session. We regard this as likely to be one of the most useful meas- 
ures of the last Legislature. 

Chapter LXX XVII provides that no appeal hereafter taken from an 
order granting an injunction shall suspend or modify the operation of 
the injunction, without an order of the Chancellor or of the Court of 
Errors and Appeals, with other provisos. 

Chapter LXX XIX provides for the application to the state board of 
assessors, by the officers of any corporation, for a review of the state 
taxes assessed upon them. 

Chapter XC requires the sheriffs in every county where the popula- 
tion exceeds 250,000 to select a new general panel of jurors every two 
weeks during the term. 
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Chapters XCI and XCII permit the clerk in Chancery, clerk of the 
Supreme court and Secretary of State to reside outside of the city of 
Trenton. This seems to have been the practice, notwithstanding that 
the law of 1846 has always required that these clerks should reside, as 
well as keep their offices. in the city of Trenton. 

Chapter XCVI provides tnat searches in the office of the clerk ot the 
Supreme court shall cost six cents for each year or fraction thereof for 
each name, and five cents for stating a judgment, but the fee for a search 
and certificate shall in no case be less than twenty-five cents. 

Chapter CV requires the Governor to appoint three persons as a com- 
mission to ascertain what are the condition of the public records of the 
state in the various municipalities and recommend to the Governor how 
they may be best preserved. 


REMINISCENCES OF SOME FORMER NOTED MEMBERS OF 
THE NEW JERSEY BAR. 


[SECOND ARTICLE. | 





COL. WILLIAM HALSTED. 


I propose in this sketch to present one of the most notable men of 
New Jersey. Although a lawyer, he was not a mere machine, a book 
worm, a man who excelled in his profession and had no other parts. He 
was both a leader of fashionable society and ranked among the great 
lawyers of the state; was a keen, shrewd and successful politician ; and 
as a military man he organized a cavalry regiment at the age of sixty- 
seven, and led it to the field. He was also a great churchman. This 
five-sided gentleman was Colonel William Halsted, of Trenton. 

He was born in Essex county in 1794. Of his early life and educa- 
tion I know nothing, and will therefore take him up from his graduation 
at Princeton College in 1812. With whom he studied law I do not 
know, but he was admitted as an attorney at the November term, 1816, 
and as counsellor at November term, 1819. Shortly after being admit- 
ted he settled at Trenton, then in the county of Hunterdon, and he re- 
mained at the Hunterdon bar until Mercer County was created, and 
after that was a member of the Mercer bar until his death, which 
occurred in Trenton, March 4, 1878, at the age of 84 years. He was 
therefore a member of the New Jersey bar for the long period of sixty- 
two years. 

Upon coming to the bar he immediately came into notice and became 
an active practitioner, and he is reported in cases at the September 
term, 1819, but as he was not then licensed as a counsellor, some other 
counsellor probably presented the case for him. He again appears in a 
reported case at November term, 1819, the term at which he was ad- 
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mitted as counsellor, and from that time forward, for a period of forty or 
forty-five years, his name will be found connected with many of the 
most celebrated cases reported. 

He had only been a counsellor of the court two years, when he was 
appointed law reporter at November term, 1821, and continued to be 
the law reporter until 1831. His work consists of seven volumes of law 
reports, and he also digested the reports in two volumes. These nine 
volumes are known as Halsted’s Law Reports and Digests. 

He also very early in life succeeded Peter D. Vroom as prosecutor of 
the pleas of Hunterdon County, having been appointed in 1823, and 
serving a full term until 1828, when he was succeeded by Col. Peter I. 
Clark, who held the office for a full term. In 1833 Mr. Halsted was 
reappointed, and held the office until 1837, when he resigned to take a 
seat in the House of Representatives of the United States. 

He very early in his professional career developed great ability in the 
prosecution of criminals. Shortly after Mr. Halsted came to the bar, 
Theodore Frelinghuysen was appointed Attorney-General (in November, 
1817,) and continued to hold the office tor the next ten years. The At- 
torney-General in those days largely had control of the criminal busi- 
ness of the state, and the local prosecutors only acted in his absence. It 
appears that Attorney-General Frelinghuysen early discovered Mr. Hal- 
sted’s ability as a prosecutor, and he seems to have soon become the 
right arm of the Attorney-General. As early as 1823 Conrad Zellers 
was indicted in Hunterdon for the murder of Zachariah Flommerfelt. 
Mr. Halsted and Colonel Warren Scott appeared tor the state, and for 
the defense there was this great array of counsel: Colonel Peter I. 
Clark, General Garret D. Wall and Governor Peter D. Vroom. The 
defendant was convicted of manslaughter. The trial was before Chief 
Justice Kirkpatrick and others, and is reported in 2 Halsted 220. 

At the May term, 1823, of the Burlington Oyer and Terminer, Job 
Powell was indicted for the killing of Adam Engham and the charge 
was manslaughter. Mr. Sims, the local prosecutor, appeared for the 
state, with Mr. Halsted representing the Attorney-General; for the de- 
fense, Mr. Sloan and L. H. Stockton. The trial was before Chief Jus- 
tice Kirkpatrick and others, and the defendant was convicted. The 
ease is reported in 2 Halsted 244. 

Theodore Frelinghuysen had retired from office and Samuel L. South- 
ard had been appointed Attorney-General. He continued Mr. Halsted 
as his great reliance. In 1828 James Guild was indicted in Hunterdon 
county for the murder of Catharine Beakes, in the township of Hope- 
well, on September 24, 1827. The trial was before Judge Drake and 
others. Mr. Halsted was alone in the cause for the state, and for the 
defense were Colonei Warren Scott, N. Saxton, Colonel Peter I. Clark 
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and Mr. Prall. The defendant was convicted. The case went to the 
Supreme court, where Chief Justice Ewing wrote the opinion of the 
court sustaining the verdict, and the defendant was executed. The case 
is reported in 5 Halsted 163. 

In 1827 one Zachariah Price was indicted in Sussex county for arson. 
It does not appear who tried the cause at the Oyer and Terminer, but 
the cause went to the Supreme court, and came on for hearing at the 
February term, 1830, Smith, Scudder and Ryerson appearing for Price, 
and Attorney-General Southard and William Halsted for the state; and 
the judgment of ten years sentence of the defendant to the state prison 
was sustained. ‘The cause then went to the State Council, being the 
then Court of Errors and Appeals, and the judgment was confirmed. 
The case is reported in 6 Halsted 203. 

No further space can be given here to his criminal work except to re- 
fer to the Warren murder trials in which he appeared for the state. 
Those murder trials are the most celebrated on record in this state. They 
fairly convulsed society for the two years doing which they were in 
progress, and were the most absorbing topic of discussion for that period. 
The atrocity of the crime was shocking to every sense of human nature. 
Five persons had passed from life into eternity in a single night, all 
stricken down by the hands of one or more assassins. The murdered 
persons were John Castner and Maria, his wife, Mary M. Castner, a 
daughter of John, and Maria Castner, and John B. Park, a brother of 
Peter W. Park. The persons accused and indicted for this murder, 
were Joseph Carter, Jr., Abner Park and Peter W. Park. The first 
trial was, I think, before Judge Nevius, and resulted in a failure to con- 
vict. The county was in great distress, and preparation was made for 
the second trial, when Chief Justice Hornblower was to go to Warren 
to preside over the new trial. It was at this time that the cry of lamenta- 
tion went down from Warren to William Halsted in Trenton ‘‘ tu come 
up and help us in our great affliction.” Mr. Halsted was then regarded 
as the most successful prosecutor of criminals in the state. Mr. Halsted 
heard this appeal from Warren, went there and engaged in the second 
trial. The trial was long and tedious. There was no direct testimony 
of guilt of any kind. He had to grapple with the simple fact that five 
of their number were slain, and the perpetrators of the crime were to be 
ferreted out. The evidence was entirely circumstantial, and in this tield 
in weaving a chain of circumstantial evidence around a criminal Mr. 
Halsted probably had no equal. ‘To this work he devoted all his ener- 
gies and as a result’of the second trial the defendants were convicted of 
murder in the first degree and executed. 

[ have here sketched five important criminal trials, two in Hunter- 
don, one in Burlington, one in Sussex, and one in Warren, in all ot 





136 THE NEW JERSEY LAW JOURNAL. 


‘which Mr. Halsted appeared for the state, and in all these cases the state 
‘was successful. 

While Mr. Halsted was such a terror to evil doers, his heart yearned 
for the depressed, the outcast and the slave. His love of liberty and the 
‘brotherhood of man was imbedded in his heart and became a part of his 
political nature, as the following illustration will show. After the adop- 
tion of the new Constitution in 1844, it was claimed that by article I, 
section 1, slavery and involuntary servitude was abolished in this 
‘state. Alvan Stewart for the prosecutors sued out two writs of habeas 
-corpus to bring up the body of William, a slave, born before the passage 
-of the act of 1814, of a woman by the name of Flora, born after the pas- 
sage of said act. For the owners of the slaves there appeared O. A. 
Zabriskie and Joseph P. Bradley and the case is reported in Spencer 
368. It is that of the State v. Post and Van Buren, (two cases consoli- 
dated) Judges Nevius, Randolph and Carpenter held them to be slaves, 
and Hornblower, C. J., dissented. This was at May term, 1845. In 
1846 the act was passed abolishing slavery in New Jersey, and turning 
all the slaves in the state into apprentices bound to service. 

It appears that Mr. Halsted was not satisfied with the opinion of the 
Supreme court in 1845, and took up the case of these two slaves and re- 
moved their case into the Court of Errors and Appeals. The cause came 
on for hearing at the January term, 1848, and is reported in 1 Zabris- 
kie 699. It was argued by William Halsted for the slaves, no one ap- 
peared for the defendants. The court held that slavery existed in New 
Jersey prior to the adoption of the Constitution of 1844, and was not 
abolished by that Constitution, all the court voting for affirmance, except 
Chancellor Halsted, who was a brother of William. So we see that the 
two Halsteds championed the freedom of slaves under our new constitu- 
tion. 

I shall make no attempt to trace Mr. Halsted on the civil side of the 
law, through the law and equity reports; that task would be beyond 
the limits of this article. He appeared in most of the cases against the 
Joint Companies, the Camden and Amboy R. R. Co. and the Delaware 
and Raritan Canal Co. In the construction of their works a large 
amount of litigation arose, which kept Mr. Halsted largely employed, 
and he was then in the prime and vigor of his manhood. 

We have already seen that when Chief Justice Beasley first appeared 
in the Supreme court, he had Mr. Halstead associated with him in a case 
against the Canal Co., and when he first appeared in the Court of Chan- 
cery Mr. Halsted was opposing counsel against him. 

In 1848 he was appointed by President Taylor as District Attorney of 
the United States for the District of New Jersey, succeeding James S. 
Green, of Princeton, in that office, and he held the same through the 
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presidential terms of Presidents Taylor and Fillmore. I do not know of 
anything that occurred in the district of marked importance and worthy 
of mention here. I have heard that he administered the office to the 
entire satisfaction of the administration at Washington. 

For a period of fifty years Colonel Halsted was a conspicuous figure 
in New Jersey politics; and for all that period be was on the stump as 
a campaign speaker, and for a good deal of the time from 1821-52 he 
was in office. In 1836 he was elected as a Whig to the 26th Congress. 
He was again on the Whig ticket in 1838, as a candidate for the 27th 
Congress. This was the Broad Seal Congress, and he did not secure 
his seat. The whole congressional ticket was at that time voted for on 
a state ticket, and congressmen were not elected by districts as now. In 
1840 he was again on the Whig ticket and was elected to the 28th Con- 
gress, and served until March 4, 1843, and took a very active part in 
the passage of the tariff act of 1842, under which the industries of the 
county revived, and prosperity ensued. 

In the second Lincoln campaign in 1864 I met him on the stump. I 
was myself deeply impressed with the idea that the perpetuity of the 
nation depended on Mr. Lincoln’s re-election, and that it was the duty 
of every patriotic citizen to do whatever he could to accomplish that 
result ; and as the state committee had called upon me for aid, I re- 
sponded to them, and said that I would speak five nights in a week for 
them for a period of six weeks. I had not been long in the work before 
the committee informed me that they had made arrangements with the 
Hon. William Halsted, ot Trenton, to join me, and that for the four 
weeks ensuing Mr. Halstead and myself would speak together every 
night in the week, except Saturday nights. I was then 35 years of age 
and Mr. Halstead was 70 years old. We took up this work together, 
and for the four weeks Mr. Halsted only lost one meeting. We were 
located usually at county seats, and some times the places of meetings 
would be so far away that we would not get back until midnight, and, on 
one occasion, we did not return until two o’clock in the morning. It 
did not make any difference how hard the service was, Mr. Halsted 
was equal to all occasions; and at 4 or 5 o’clock in the afternoon of the 
next day he was ready to step into the carriage, and be driven to our 
next place of meeting. 

At that extreme age he was erect and sprightly, his voice clear and 
somewhat melodious and captivating; he usually spoke for an hour 
without apparent fatigue. He related anecdotes with great gusto. At 
the opening of his speech he at once took command of his audience, and 
held their close attention until he finished. Notwithstanding there were 
thirty-five years of difference in our ages, we easily became boon com- 
panions, and I came to like him much. He really was not an old man; 
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he had not grown old; at seventy he was a young man in spirit, vigor, 
mirthfulness and everything that goes to make life pleasant and enjoy- 
able. 

In 1861, when the war cloud burst so suddenly and unexpectedly, 
over the country, and the nation was obliged to defend its very life and 
existence, and the government was calling for volunteers to suppress the 
rebellion, this aged patriot came forward and said he was ready at the 
age of sixty-seven to draw his sword in defense of his country, and to 
lead a regiment of cavalry to the front. He applied to the Secretary of 
War for permission to raise such a regiment. Permission was granted 
on August 4, 1861, and the regiment was to be raised in ten days. 

Colonel Halsted made his headquarters at Trenton, and only asked for 
ten davs additional time—to August 24. Then the first four companies, 
under the command of Major M. H. Beaumont, arrived in Washington, 
and on August 31 Colonel Halsted came in with the other six companies. 
When we look back at this event it only creates marvel, that a man of 
such great age, without military knowledge or training, was enabled in 
twenty-seven days to inspire enough young men to form a whole regi- 
ment, and place them in the capital of the country ready for action. In 
Washington the camp was established on Meridian Hill, and it was very 
fortunate for the regiment that Joseph Karge was selected Lieutenant. 
Colonel, for he had been a Captain in cavalry in the Prussian army, had 
seen service in the field, had been wounded in battle, and was a fine dis- 
ciplinarian. Colonel Karge went through the war, soon leaving Hal- 
sted’s regiment, and taking command of a regiment as Colonel. He was 
brevetted Brigadier-General, and in 1870 was elected professor of 
French in Princeton University. 

It is not my purpose to state the troubles which this regiment of raw 
recruits went through. Shortly after the regiment reached Washington 
Colonel Halsted was taken sick and returned home, and this left Colonel 
Karge in command, and his rigid discipline and drill almost brought on 
a mutiny. Colonel Halsted returned to the regiment, and, in adjusting 
matters, all the officers of the regiment from the Colonel down were put 
under arrest, and some were before the examining board in Washing- 
ton; but all this time a motley crowd of raw recruits were turning into a 
cavalry regiment, which was to have a most brilliant record, probably 
not surpassed by any regiment of cavalry in the Union army. 

At last, on February 19, 1862, the regiment was transferred to the 
care of the state of New Jersey, then fully equipped, drilled and ready 
for immediate service. Governor Olden decided to put an experienced 
soldier in command of the regiment, so Colonel Halsted was mustered 
out, and Colonel Percy Wyndham put in command. He had been a Col- 
‘onel in the Sardinian army, a soldier of Garibaldi, and was thoroughly 
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skilled in the art of war. And so what was known as “ Halsted’s 
Horse” became the First New Jersey Cavalry, and the Sixteenth Regi- 
ment of the line. 

The regiment had its first engagement at Pohick Church, Va., Dec. 29, 
1861, and its last at Appomattax Court House, April 9, 1865. It was 
a three years regiment and the first terms of enlistments expired while 
it was in the field, and the regiment was recruited up to 3,317 men, of 
whom 16 officers and 282 men were killed or died in the service, 22 of- 
ficers and 298 men were discharged on account of disability, 238 were 
not accounted for, and 76 enlisted men were promoted. The regiment 
was in ninety-four engagements and battles. 

Colonel Halsted was a zealous churchman and devotedly attached to 
the Protestant Episcopal Church, in which he was a very active worker. 

In 1849 he entered into a controversy with the late Bishop George 
Washington Doane, D. D., LL D., which lasted for four years. After 
the controversy commenced, three laymen joined him, and then the three 
Low-Church Bishops of the states of Virginia, Ohio and Maine also 
joined him. This controversy occupied the attention of several conven- 
tions of the Episcopal Church, and as a result Mr. Halsted did not suc- 
ceed for the Bishop was sustained. As to the real merits of the con- 
troversy I will not speak, but merely state my belief, which is that the 
real controversy was between Low and High Church, Mr. Halsted being 
a Low Churchman and Bishop Doane a High Churchman. At all events 
Mr. Halsted thought that the Low Church party needed defense and 
he had the courage and manhood to dare to do it. 

It only remains to present him as a leader in fashionable society. 

From my earliest recollection I heard of the fame of this man. When 
he was in Congress he used to create quite a commotion in society, when 
he drove from Trenton to Schooley’s Mountain with a coach and four-in- 
hand, and he was always a great lion when he arrived at the mountain. 
When I went to Trenton in 1851 he was then in the zenith of his fame 
and standing upon the topmost round of the ladder in my youthful imag- 
ination. His home was the center of fashionable society. He had 
three accomplished daughters and gave the most elaborate entertainments 
of any one in the city. He often assembled 200 guests at a party, dec- 
orated his house in great style and illuminated it with wax candles, the 
prevailing light in those days. I suppose that other people gave ele- 
gant entertainments in Trenton, but at this date I do not remember them, 
while those of Mr. Halsted were so marked that I recall them distinctly. 

While in Washington he was a leader in social entertainment, and 
much sought after on all high state occasions at the Capitol. He was 
an expert at the dance (much indulged in, in those days), and a lady 
always regarded it as a high compliment to have the honor of being led 





140 THE NEW JERSEY LAW JOURNAL. 


in a cotillion by Mr. Halsted. In fact he was so famous in Washington, 
in that particular, that he became known as “ the dancing member from 
New Jersey.” 

He had six children, three sons and three daughters. The sons were 
William, Benjamin and Henry Clay ; all remained bachelors and are all 
now deceased. The daughters were Harriet, Ann and Fanny, and they 
all married. Harriet married a Perley and is now deceased ; Fanny 
a Hooper, of San Francisco, Cal., said to be a gentlemen of large wealth, 
and now deceased; and Ann, a Meloe, I believe, a pay-master in the 
navy, still living and residing at Washington, D. C. 

I regret to state that during the closing years of Col. Halsted’s life he 
was blind, and had to be led about the streets of Trenton. 

A very touching scene occurred when he argued his last cause before 
the Supreme court. He was then aged and blind, and, as he stood be- 
fore the court, he had his brother, the late Chancellor Oliver Spencer 
Halsted, who was himself over eighty years of age, stand by his side 
and read his brief, and then he proceeded with his argument. There 
was never a more interesting scene witnessed in the court room, than 
when these two aged brothers thus stood before the court, side by side. 
One had been on the woolsack and the other a practitioner for nearly 
sixty yeais, and had become blind in the service. But Colonel William 
Halsted’s courage and bravery had not departed. 


JaAcoB WEART. 
Jersey City, April 19, 1897. 





NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 


Before GARRISON and GuMMERE, J.J.: 

Constitutional law—Act changing time of holding charter elections in 
Jirst-class cities.—1. An act entitled “An act relating to cities of the first- 
class in this state, and providing for the holding of municipal or charter 
elections therein, and regulating the terms of elective and appointive 
officers therein,” approved March 18, 1897, is a local and special law 
regulating the internal affairs of towns, and for that reason is unconsti- 
tutional. Hoos v. McDonnell. (Mr. Allan McDermott and Mr. W. D. 
Daly for relator. Mr John Griffin for respondent. Messrs. Spencer 
Weart, Chandler W. Riker and Chas. L. Corbin for Jersey City.) Opin- 
ions by GaRRISON and GuUMMERE, JJ., April 1, 1897. 


Before Depur and Maaie, JJ.: 

Eminent domain— Condemnation procedure.—1. The act entitled “ An 
act concerning the taking of property for public use,” approved March 
9, 1893, (2 Gen. Stat. 1386,) requires a court of justice of the Supreme 
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court appointing commissioners to condemn lands, in all cases to fix a 
day in the order of appointment on or before which the report of the 
commissioners shall be filed. 2. The requirement is not directory but 
mandatory, and an order which omits to fix a day is fatally defective. 3. 
Quere, whether a landowner may use the writ of certiorari to take ad- 
vantage of such defect, if he appears before the commissioners and per- 
mits their report to be filed betore he makes objection because of such 
omission. Bray v. Ocean City Railroad Company. (Mr. H. M. Snyder 
and Mr. S. H. Grey for prosecutor. Mr. R. H. McCarter for defend- 
ant.) Opinion by Maate, J., March 22, 1897. 

Boroughs—Railroads in streets —The defendant railroad, organized 
under the General Railroad act, was empowered by ordinance of the 
borough of Ocean City to lay its tracks longitudinally on, and so to oc- 
cupy a portion of, Haven avenue, in said borough, from Fifty-ninth 
street to First street; held, that the ordinance was void, because the 
statute does not authorize such appropriation of streets to the uses of the 
defendant company; nor has the legislature conferred upon borough 
governments power to subject the streets and avenues within the cor- 
porate limits to the use contemplated by this ordinance. Thompson v. 
Ocean City R. R. Co. (Mr. H. M. Snyder and Mr. 8. H. Grey for prose- 
cutors. Mr. R. H. McCarter for defendant.) Opinion by DeEpug, J., 
March 29, 1897. 


Before Depur, MaGiE and GUMMERE, JJ.: 

Municipal Corporations—Delegation of power—Disqualifying Interest. 
—1. The City Council of Cape May adopted a resolution that ‘* The Com- 
mittee on Protection of Property be and is hereby authorized to enter into a 
contract with the Franklin Electric Light Company to light the city with a 
sufficient number of electric lights to properly light the city at thirty-five 
cents per light per night for a period of five years,” held, void, as being 
an unlawful delegation of power to the committee. Either the contract 
should have been negotiated by the council, or if negotiated by the com- 
mittee, should have been submitted to the council for discussion, consid- 
eration and adoption. 2. This resolution was voted for by one Johnson, 
a member of the council, and without whose vote the resolution could 
not have been adopted. By section 84 of the city charter it is provided 
that no member of the city council shall be directly or indirectly inter- 
ested in any contract, the expense of which shall be paid from the city 
treasury. Johnson held a certificate of one share of the stock of the 
Franklin Electric Light Company that was given to him by Lafayette 
Miller as collateral security for a debt that was still unpaid, the certifi- 
cate had never been formally assigned to him, and he said he would 
have handed it back to Miller if he had asked for it; that he had never 
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put any value on the stock and that the company had not been prosper- 
ous; held, that Johnson was disqualified by reason of interest, the exact 
amount of the interest which disqualifies being immaterial. Foster v. 
Cape May. (Mr, E. A. Armstrong for plaintiffs. Mr. S. H. Grey for 
defendants.) Opinion by DepuE, J. 

MEMORANDA. 


Henri v. Atlantic City. Mr. R. S. Clymer, Atty. Application denied. 

Hunterdon Co. v. Somerset Co. Alternative writ of mandamus 
allowed. 

Wilson & Stokes v. Moore. Joint application for writ of mandamus 
by separate stockholders is irregular. But alternative writ allowed to 
Mr. Wilson. 

Hunemund y. N. J. & N. Y. R. R. Co. Rule to show cause refused. 

Key v. Township of Kearney. According to Goldberg v. Dorland, 
27 Vroom 364, the act of March 20, 1891, (Gen. Stat., p. 2233) is 
unconstitutional, because it is limited to municipalities having special 
charters. The resolutions brought up are therefore set aside with costs. 


———- -»« 


NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Insolvent corporations—Taxes—Jurisdiction of equity.x—1. At the date 
of the receiver’s appointment, Sept. 4, 1894, certain unpaid taxes had 
become a lien on the personal property of the insolvent corporation. The 
statutory method of enforcing the lien by warrant had been indirectly 
repealed. The court directed the receiver to pay the taxes. 2. A 
formal direct repeal of the proceedings for the collection by warrant, 
without substituting others, would not merely of itself have had the effect 
of destroying the previous express lien, and this lien, so long as it existed, 
could have been made effective by proceeding either at law or in equity. 
Duryea, Com., v. U. S. Credit System Co. (Messrs. Depue and C. W. 
Riker for Newark. Mr. Hayes for receiver.) Opinion by Emery, V. 
C., April 6, 1897. 

Mortgages—Mortgagor’s possession—Payment by part owner.—Semble, 
possession by the mortgagor or his grantees for twenty years after de- 
fault, is not to be considered a possession adverse to the mortgagee, so 
as to deprive the latter of the equitable remedy of foreclosure. 2. Pay- 
ment on the mortgage debt, made by the owner of the equity of redemp- 
tion of a portion of the mortgaged premises, enures to the benefit of all 
the mortgaged premises still subject to the mortgage. Longstreet, 
Adumr., v. Brown. (Mr. W. H. Vredenburgh for complainant. Mr. John 
S. Applegate for defendants.) Opinion by Emery, V. C., April 7, 1897. 
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Divorce—Evidence—Desertion.—1. A decree in favor of a wife against 
her husband, under the twentieth section of the Divorce act, founded 
upon an actual abandonment on a particular day. Held, in a subsequent 
suit for absolute divorce, on the ground of desertion, to be conclusive 
evidence of a desertion on that day. 2. It is no bar to the wife’s suit 
for divorcee, by reason of desertion by the husband for the statutory 
period, that she in fact, during that period, did not desire her husband 
to return, and felt unwilling to live with him, provided such state ot 
feeling on her part was the result of her husband’s misconduct, involving 
cruel treatment of her. Smith v. Smith. (Mr. W. Pintard for com- 
plainant. Mr. E. Wilson for defendant.) Opinion by Prryey, V. C. 

Husband and wife—Stock—Pledge— Wife's debts.—1. When the hus- 
band and wife both make payments to meet the dues of building asso- 
ciation stock, standing in the name of the wife, the presumption is that 
his payments were gifts to her, and a resulting trust in favor of the hus- 
band because of his payments will not arise until this presumption is 
rebutted by evidence sufficient to establish such a trust. 2. The heirs 
of a deceased wife have as against her surviving husband, an equity to 
have stock, pledged by her in her life time for the payment of a mort- 
gage on her lands, applied to satisfy the mortgage before recourse is had 
to the lands. 3. They have a right to require that her personal estate 
which comes to the hands of her surviving husband shall be applied to 
the payment of the wife’s debts, of which the wife’s bond, secured by a 
mortgage on her lands, may be one, before recourse is had to her lands. 
4. An attempt to obtain the release of the stock from the pledge, so that 
the mortgaged premises may be made primarily liable, will be restrained 
by injunction. Bacon vy. Devinney. (Mr. W. T. Hilliard for complain- 
ants. Mr. J.W. Acton for defendant.) Opinion by Grey, V. C., April 
19, 1897. 

Chattel mortgage—Construction of act of March 7, 1893 —Preference.— 
The act of March 7, 1893 (Gen. Stats., p. 2111, paragraph 41), declares 
that any chattel mortgage upon household goods and furniture in the use 
and possession of any family in this state, not given to secure the pur- 
chase money for the goods, etc., shall be void unless signed, ete., by 
both the husband and wife of the family. Held, that it must appear by 
allegation and proof that the household goods were in the use of the 
family as well as in their mere possesion, before the act would be applied. 
Semble, that if the mortgage included not only household goods, but also 
other property, and the act were applied, it would be held in equity to 
make the mortgage void only as to the household goods. 2. A debtor 
in failing circumstances may secure one or more creditors by chattel 
mortgage, in preference to others and such a chattel mortgage, 
if honestly given, simply to secure the favored creditor, and 
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without any design to benefit the debtor, or to hinder his other creditors, 
is a valid security. Milton v. Boyd, 4 Dick. 142, distinguished. Green 
v. McCrane. (Mr. A. H. Swackhamer for complainant. Mr. J. S. 
Jessup for the defendant.) Opinion by Grey, V. C., April 19, 1897. 

Equity practice—Striking out frivolous demurrer.—1. The Court ot 
Chancery can entertain a motion to strike out a demurrer on the ground 
that it is frivolous, uncertain and without merit. 2. Such motion will 
not be granted where the statutory affidavit and certificate has 
been annexed to the demurrer, and the demurrer has been regu- 
larly set down for hearing at the next term, and where, upon the 
case, as presented by the defendant’s counsel, it appears to be one 
where the court at the hearing, even if it overrules the demurrer as 
frivolous, ought, perhaps, to permit an answer and cross-bill to be filed, 
in order to reach the real questions which defendant desires to present 
for adjudication. If the demurrer should be stricken out on motion, the 
court would not be in a position to exercise this power. Stanley v. 
Baker. (Mr. Coddington for motion. Mr. Angleman, contra.) Opin- 
ion by Emery, V. C., April 19, 1897. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Error—Service of writ —Order for a mandamus.—1. A writ of error 
out of the Court of Errors directed to the Supreme court was served, 
not on the Supreme court, but on the defendant in error,and in that con- 
dition was filed in the office of the Secretary of State, and in place of a 
record properly certified, there was left with the Secretary a statement 
of facts agreed upon by counsel ; held, that there was nothing before this 
court that could be noticed by it. 2. Error will not lie upon an order 
of the Supreme court that a mandamus do issue. Mayor, etc., of Pater- 
son, v. State. (Mr. T. C. Simonton, Jr., for plaintiff in error. Mr. DeWitt 
C. Bolton for defendant.) Opinion by Beas.tey, C. J. 

Evidence—Explaining ambiguity.—Extrinsic evidence may be re- 
sorted to for the purpose of explaining an ambiguity which is not appar- 
ent on the face of a written instrument, but which arises from circum- 
stances the existence of which is not disclosed by the instrument. Ax- 
ford v. Meeks. (Mr. H. S. Scovel for plaintiff in error. Mr. George M. 
Bacon for defendant in error.) Opinion by GumMmerg, J. 

Master and servant—Assumption of risks by youug employes.—A_ per- 
son, under age, who is employed in operating a dangerous machine 
knowing it to be so, and being old enough to appreciate its dangers, 
assumes those risks whica are incident to its operation, to the same ex- 
tent as a person of mature years; and no action will lie against his em- 
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ployer for injuries received by him in such a case. Dunn v. McNamee. 
(Mr. W. Dixon for plaintiffin error. Mr. W. P. Douglass for defend- 
ant in error.) Opinion by GUMMERE. 

Bail—Nolle prosequi.—The entry of a nolle prosequi by order of the 
court on motion of the prosecutor is not a discharge of the bail, there 
being no judicial permission for the defendant to depart the court.  Sil- 
vers v. State. (Messrs. Randolph, Condict & Black for plaintiff in error. 
Mr. C. H. Winfield for defendant in error.) Opinion by Beastey, C. J. 
~ Execution—Order for Discovery—Form—Interlocutory Order—Ap- 
peal.—1. In proceedings in chancery in aid of an unsatisfied judgment 
and execution (Gen. Stat. p, 389, sections 88 to 94) an interlocutory or- 
der for discovery should specify the place tor defendant’s appearance. 
2. In such proceedings an interlocutory order forbidding payment or 
transfer by or to a judgment debtor can oniy be supported by allega- 
tions of a specific debt or trust proved by oath. 3. An order containing 
such a prohibition is appealable. Barr v. Voorhees. (Mr. A. H. 
Strong for appellant. Mr. J. 8. Voorhees for respondents.) Opinion by 
Cotuins, J., April 3, 1897. 

Habeas Corpus—Chancery.—1. When an infant has been brought be- 
fore a Vice Chancellor on habeas corpus, and the petition for the writ 
and the person in possession of the infant make counterclaims tothe per- 
manent custody of the infant, they may by entitling their pleadings in 
the Court of Chancery and filing them with the clerk of that court, pre- 
senting therein an issue which only that court is competent to try, indi- 
cate their purpose to transfer the controversy into that court and so give 
that court complete jurisdiction of the cause. 2. The circumstances of 
this case show that the litigants over the right to the permanent custody 
of two young children, had in the manner above stated transferred the 
cause into the Court of Chancery, had consented that it should be heard 
before the Vice Chancellor, who had allowed the writ of habeas corpus 
and had agreed upon a day set for final hearing: Held, that the respond- 
ents who did not appear on that day, could not successfully assail the de- 
cree then made, upon the ground that the court had no jurisdiction, or 
that the order of reference to the Vice Chancellor was made ex parte or 
that they had not received regular notice of final hearing. Buckley v. 
Perrine, (Messrs. Vroom, Walker and C. Parker for appellants. 
Messrs. Beasly and Lindabury for respondents.) Opinion by Dixon, J., 
April 3, 1897. 

Negligence—Street railways—Requests to charge.—1. The plaintiff, a 
girl of nineteen, was sleeping at night upon a bed made of boards and 
blankets upon a market wagon driven along a public highway by her 
father who walked by the side of his horse. While crossing the tracks 
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of a street railway a nut came off one of the axles, to seek which the 
father lett the wagon standing with a rear corner projecting over the rail 
of the car track. An electric car coming from the opposite direction 
struck this corner and knocked the wagon some distance, throwing 
plaintiff to the ground. 1. Held, that the question whether the motorman 
exercised reasonable care to foresee and avoid the collision was properly 
left to the jury. 2. Held, that the question whether the plaintiff's being 
asleep was per se negligence that contributed to her injury was not 
raised and no request to that end was made at the trial, and no excep- 
tion taken to the submission of the question to the jury in the charge of 
the trial court. 3. Held, that a plaintiff in error will not be permitted 
to raise in this court a point not taken at the trial of the cause. 4. Held, 
that all requests that sought to impute to the plaintiff the negligence of 
her father in his management of his team was properly refused. 5. Held, 
that a request to the court to charge “ that the plaintiff in order to re- 
eover must establish affirmatively that she was guilty of no negligence 
that contributed to the injury ” was properly denied. 6. Held, that a 
request to charge “ that the plaintiff must take the same precaution in 
crossing the tracks of the street railway before driving upon the tracks 
as is required of pedestrians” was properly refused. 7. Held, that a 
request to charge that plaintiff was guilty of contributory negligence if 
she failed to look or listen before driving on the track of the street rail- 
way was rightfully retused. 8. Held, that while it is error in a trial 
judge to refuse to charge what the law is upon the points in issue, when 
so requested, he is not required to charge what the law would be upon 


an assumption that certain specified tacts constituted the whole case. 
Consolidated Traction Co. v. Edith Behr. (Mr. J. Coult for plaintiff 
in error. Mr. Samuel Kalisch for defendant in error.) Opinion by Gar- 
RISON, J., April 19, 1897. 


— 


ALBERT J. MAHON »v. STATE. 
(New Jersey Supreme Court, February 18, 1897.) 


Criminal law—Jnsanity as a defenee— legal presumption of sanity by a clear pre- 
Charge to jury.—The court charged the jury _ponderance of proof and by the most satis” 
that the defendant ‘must overcome the factory evidence.’ Held, error, 


Error to the Hudson Quarter Sessions. 

The plaintiff in error was indicted for assault with intent to kill one 
Thomas F. Morrin, by firing into the body of Morrin four certain bul- 
lets from a revolver. The defense was insanity. The learned judge 
charged the jury to this effect : ‘‘ He (the defendant) must overcome the 
legal presumption of sanity by a clear preponderance of proof and by the 
most satisfactory evidence, and if he fails to do so the presumption or 
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assumption of sanity still stands, for it has not been overcome or shown 
to be false.” Exception was taken to this part of the charge. The 
prisoner was convicted. 

The cause was argued at the November term 1896, before BEASLEY, 
C. J., and VAN SYCKEL, GARRISON and Lippincott, JJ. 

Mr. Norman L, Rowe and Mr. John A. Dennin for plaintiff in error. 
The language of the charge is certainly not the law of the state as laid 
down in State v. Graves, 16 Vr. 203, 348; there the court declared the 
principle that ‘ta clear preponderance of proof” is all that a defense of 
insanity requires, and again this court in State v. Genz, 58 N. J. L. 
(19 Vroom) 482, where Justice Ludlow lays down the law to be that 
“‘the defense of insanity must be proven to the satisfaction of the jury 
and it may be established by the preponderance of proof.” To instruct 
the jury that the defence of insanity must be overcome by the most sat- 
isfactory evidence is equivalent to saying that it must be proven beyond 
all doubt, which must have confused and misled the jury. The error 
was not cured by subsequent parts of the charge; Genz v. State, supra; 
Lindley v. O'Reilly, 17 Vr. 352; Kingen v. State, 45 Ind. 518. 

Mr. C. H. Winfield for defendant in error. The language of the 
charge is precisely the same as that used by Mr. Justice Depue in 
the Graves case. It will be remembered that no exception was taken 
to the charge in that case. Two objections were there urged against 
the validity of the conviction. The first related to the form of the in- 
dictment. The second was based on the refusal of the court to charge 
“that if the jury have any reasonable doubt as to whether the prisoner 
was sane or insane at the time he committed the act, the doubt should 
be resolved in favor of the prisoner’s insanity.” This the court declined 
to charge “ otherwise than as had been charged.” Chief Justice Beas- 
ley in delivering the opinion of the Supreme court in the case said: ‘“The 
only question now before the court for solution is, not whether what the 
court said upon the subject to the jury was legally correct, but whether 
the refusal to instruct the jury as requested was legal.” The Supreme 
court sustained the conviction. The case went to the Court of Errors 
on the same two exceptions and there as in the Supreme court there was 
no question raised as to whether what the trial ‘court said upon the 
subject to the jury was legally correct.” No one anywhere disputed the 
legal correctness of the charge. In the report of the case in the Court 
of Errors the full text of the charge is published immediately before the 
opinion of the court. It was so published by authority and apparently 
tor the purpose of serving as an approved statement of the law in this 
state on the subject of insanity as a defense. But it is contended by the 
plaintiff in error that the law as delivered by Mr. Justice Depue is not 
sound ; that it is at fatal variance with the law on the same subject as 
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enunciated by the Chancellor in the Court of Errors. The Chancellor 
said: ‘* The defense (of insanity) must be found to the satisfaction of the 
jury, and it may be established by the preponderance of proof; in other 
words it must be sustained by the evidence.” The Court of Errors af- 
firmed the conviction. They said: ‘* Nor was there any error in the re- 
fusal of the court to charge as requested by the prisoner’s counsel on the 
subject of insanity ” and then, not only without a word of intimation of 
dissent but with evident approval, went on to say what Mr. Justice De- 
pue had charged. The latter had instructed the jury that the defendant 
must overcome the presumption of sanity by ‘‘a clear preponderance of 
proof.” The Chancellor said insanity ‘‘ may be established by the pre- 
ponderance of proof.” It is insisted that there is a substantial difference 
between “a clear preponderance of proof” and a ‘ preponderance of 
proof.” I venture to insist that there is no such difference. Just so 
soon as a juror becomes conscious of the existence of a preponderance 
of proof one way or the other, that preponderance must be to him a clear 
preponderance otherwise he would not be conscious of its existence. It 
is only when a preponderance becomes clear that it becomes cognizable. 
‘* A concept is said to be clear when the degree of consciousness is such 
as enables us to distinguish it as a whole from others.” Sir W. Hamil- 
ton Lectures on Logic, IX, par. 28. Evidence that produces a ‘ pre- 
ponderance of proof” is “the most satisfactory evidence;” a defense 
that is “‘ sustained by the evidence ” is supported by ‘a preponderance 
of proof.” Cur. adv. vult. 

Tuer Cuter Justice: The defence is insanity and the Judge charged 
that the defendant must establish it ‘by a clear preponderance of proof” 
and ‘*by the most satisfactory evidence.” 

This seems to be fatally erroneous. Preponderance of proof is all that 
the law exacts in these cases, and that preponderance may be shown by 
evidence that is not the most satisfactory. 

The heterodox requirement was well calculated to mislead the jury; 
it affected the central point of the case. , 

Judgment is reversed. 


HATTIE S. COOPER v, IRA A. HAWLEY. 
(New Jersey Supreme Court, Feb. 18, 1897.) 
Evidence — Parol varying specialty. — the same by a subsequent parol agree- 


The parties to a specialty may alter ment. 


Error to Essex Circuit Court. | 
Action by Hawley against Cooper to recover the balance of the con- 
tract price, and for certain extras, in and about the erection of a dwel- 
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ling house for the defendant on the northerly side of Gould avenue, 
Roseville, in the city of Newark. 

By the seventh clause of the building agreement, which was under 
seal, it was provided that ‘*no alterations or extra work shall be done 
without a written order from the architects and an express agreement as 
to the cost.” 

The suit was defended on the ground that the work was not done in 
accordance with the plans and specifications, in several particulars, e. g., 
the elevation of the house, the manner of erecting the stairs, and the 
time of completion; nor was there compliance with the seventh clause, 
as to the extras charged for. 

The plaintiff answered that the written contract, by the mutual acts 
of the parties, had been modified. 

The following extract from the charge of CuiLp, J., will indicate the 
course he took in the submission of the cause to the jury: 

‘‘ Before you can find that there was a change in the contract, a modi- 
fication of the plans, you must be satisfied that the parties to the con- 
tract—not the architect and the plaintiff, but the defendant and the 
plaintiff—mutually agreed to such changes. 

“‘In this case you will recall that one of the provisions in the contract 
specifies the manner in which changes or modifications of the contract 
shall be evidenced; that is, the contract calls for an order in writing 
from the architect, and also for a writing signed by the parties as evi- 
dence of the modification or change of the plans or contract. That this 
formality was not complied with, is admitted by the plaintiff. But it is 
insisted that this provision, being peculiarly for the benefit of the owner, 
the defendant, was waived by her, so that it is no longer to be regarded 
as a term of the contract. In order to establish a waiver it is not neces- 
sary that evidence be produced showing an express waiver, but it may 
be shown by proof of facts and circumstances from which the facts of a 
waiver is a reasonable inference. Now, gentlemen, is there any evi- 
dence to show that the defendant did waive this provision of the con- 
tract? It is admitted by the defendant that the stairs were directed to 
be erected in a manner varying from the plans and specification ; but 
she insists that in no other respect did she waive the performance of the 
written contract. If you fail to find that the written contract was modi- 
fied, except in respect to the stairs, then you must consider the contract 
in writing, the plans and specifications, as showing the contract now 
subsisting between the parties. Then the plaintiff, in order to earn the 
contract price, obligated himself to do all that that contract called for, 
in a manner and within the time demanded by the written evidence of 
his contract. But if you find that the contract was by the mutual acts 
of the parties, the plaintiff and the defendant, modified and changed, 
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then the question will be, in what respect and to what extent was the 
written contract moditied or changed; because it is only to the extent 
that the plaintiff shows modification that the plaintiff will be excused 
from performance.” Verdict for plaintiff. 

Mr. R. H. McCarter for plaintiff in error, cited 2 Addison on Con- 
tracts,*870; Russell v. Da Banderia, 13 C. B. N. S., 149; and cases 
there®cited ; Homersham v. The Wolverton Water Works Company, 6 
Exch. 137 ;{Coker v. Young, 2 F. & F. 98; Franklin v. Drake, 3 F. 
& F. 65; Myers v. Sarl, 30 L. J. Q. B. 9; Braden vy. Haines Local 
Board, 1 C. & E. 272; Browne on Parol Evid. 99 ; Canal Company v. 
Ray, 101,U. S. 522, per Strong, J.: Hogencamp v. Ackerman, 4 Zab. 
133; Abbott v. Gatch, 13 Md. 313; Lloyd on Building Contracts, sec. 
48; Sutherland y. Morris, 45 Hun. 259. It does not appear from 
Byrne vy. Sisters of Charity of St. Elizabeth, 16 Vroom 213, that the 
contract there was under seal, as it is here. A different rule is to be 
applied where the plaintiff has thoroughly performed his affirmative 
work under a contract, and who seeks to recover his compensation there- 
fore only, and is allowed to show that performance of a collateral act by 
a third person has been waived; and that of a plaintiff who seeks to 
recover compensation for his work, and in order to do so must show that 
different ‘and other work was done than that required by the contract. 
Keener on Selections on Contracts, vol. 2, p. 889; note to Prince v. 
Case, 2 Amer. Leading Cases. 

Messrs. Guild & Lum for defendants in error, cited Co. Litt. p. 218 
A.; Shep. Touch, p. 153 ; 2 Cruise Dig. (Greenl. ed.) p. 13; Monroe 
v. Perkins, 9 Pick. 298 ; Hastings v. Lovejoy, 140 Mass. 261 ; Cook 
v. Murphy, 70 Ill. 96 ; Holdsworth v. Tucker, 3 N. E. 499. The pro- 
vision of a building contract requiring the production of an architect’s 
certificate before the payment can be enforced, may be waived by the 
parties thereto either expressly or impliedly. Smith v. Alker, 102 N. Y. 
87 ; Haden v. Coleman, 73 N. Y. 567 ; McLeod vy. Genius, 31 Neb. 1 ; 
Porter v. Swan, 17 N. Y. Sup. 351; Bartlett v. Stanfield, 148 Mass. 
394; Byrne v. Sisters of H. Elizabeth, 16 Vroom 213. 

Cur. adv. vult. 

Per CurtAM: The only question presented by the bills of exceptions 
is whether parties can alter a specialty by parol agreement. 

We find that by the strict common law and by the present decisions in 
England this cannot be done. As to our own courts see 1 Gr. 165; 3 
H. W. Gr. 68; 1 Dutch 505; Ib 69; 5 Vr. 116; 16 Vr. 213, 120; 10 
Id. 543; 7 Id. 120; 6 C. E. Gr. 494 

The decisions in New York and Massachusetts are to the same pur- 
pose. All convenience is in this direction; to reject a suit at law and 
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drive suitors into equity when parties have agreed by parol to some 
change in the contract seems ridiculous. 
Our conclusion is, that the case was properly tried. 


SILVERS v. STATE. 
(N. J. Court of Errors, March Term, 1897.) 


Practice in Error — Remittitur.—A forthwith will not be made _ without 
special order sending down the remittitur _ notice. 


After the announcement made in this case, that the judgment of the 
Hudson Circuit court would be affirmed, counsel for the defendant in er- 
ror moved that the record be remitted forthwith. 

Sed per curiam: This is a special motion and requires the regular two- 
days’ notice. 

Notre.—[By rule 36 of the Court of Errors it is provided that “when 
aremittitur shall have been entered in the office of the clerk of this 
court, the record shall not be actually remitted to the court below until 
after the expiration of ten days from the date of the entry of the remit- 
titur, without the special order of this court.” It is said to have been 
the original intention of the judges to have ordered that the remittitur 
should be stayed for ten days after the announcement of the decision of 
the court, or the filing of the official vote, but the rule was somehow cast 
into its present shape, and has never been altered. Counsel desiring to 
speed their causes must not trust to the mere announcement, but must 
actually enter the remittitur, as not until then do the ten days begins to 
run.—EbD. | 

an nmurtieh 


HEFLIN v, STATE, 


(New Jersey Supreme Court, Feb. 18, 1897.) 
Criminal law— Disorderly house—Evidence. 


Conviction in the Passaic Quarter Sessions for keeping a disorderly 
house. 

Mr. Z. M. Ward for plaintiff in error. 

Mr. Eugene Emley for defendant in error. 

Per Crvriam: This case, we think, exhibits a series of errors, and the 
judgment should be reversed. 

1. Evidence of general reputation of the house was, we think, plainly 
inadmissible. Such proof, so far as we know, has never been received 
in our courts. Almost all authority is opposed to its reception. 

2. Conversations that occurred outside of the house were not legal 


testimony. Only conversations and conduct in the house were admissi- 


ble. 
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The character of the frequenters of the place could have been shown 
only by evidence of general reputation. Indecent conduct or conversa- 
tions out of the house should not have been introduced. 


CHARGE TO GRAND JURY. 


(Somerset Oyer and Terminer, April 20, 1897.) 


Maaik, C. J.: 

Gentlemen of the Grand Jury:—Among the complaints which will be 
laid before you, there are four which charge persons, now confined in the 
county jail, with the commission of crimes of the most serious character. 

One complaint charges Francisco Deluca with an act of violence upon 
the person of Giovanni Pilacci, which occasioned his death about January 
31 last. 

Another charges Joseph Chalbi with stabbing his wife on February 25 
last, from which stab she died in a few minutes. 

Still another charges Giussppi Piverotto with striking bis wife, Alba, 
on February 14 last, several blows with an axe, producing a fracture of 
the skull, from which injury, although so serious, it is believed she will 
recover. 

Lastly, one complaint charges Antonio Macacio with stabbing Raphail 
Bruno in the head on February 5 last, producing a fracture of the skull. 
The injured person is yet alive and may recover. 

This astonishing outbreak of criminal violence in this county, causing 
death in two of the cases, and threatening a like result in the other two 
of the cases, occurring within less than a month of this year, and occur- 
ring while, within the jail of the county, there lie two persons under 
sentence of death for murder, demands the attention of the Grand Jury, 
and the consideration of all the good citizens of the county of Somerset. 

From information which the court has received, it is obvious that none 
of these acts of violence had any relation to the others. They were 
separate, disconnected and independent acts. 

We have not been able to satisfactorily trace to any common cause the 
extraordinary succession of deeds of blood committed in your rural county. 

Psychologists have speculated upon the imitative faculty in man, and 
have affected to trace the operations of that faculty in the commission of 
successive crimes of the same character. That theory, if more than 
mere speculation, seems not adapted to the present cases. It is true that 
during last year two persons had been convicted of murder within this 
county, and that their cases had attained wide notoriety. But these acts 
of violence, which you are now to investigate, bear no resemblance, either 
in the purpose for which they seem to have been committed, or in the 
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mode of commission. to the acts of violence for which those persons now 
lie under sentence. 

It has no doubt occurred to some to attribute this outbreak, in this 
county, of crimes against life, to the fact that some considerable time has 
elapsed since those persons committed the crimes for which they stand 
convicted That the prompt infliction of the punishment prescribed by 
the law for the commission of crimes tends to deter persons from their 
commission must be accepted as an axiom in the administration of crim- 
inal law. But obviously, in any organized government this axiom can 
only be applied to penalties inflicted by due course of law. Any other 
application of it leads to mob violence, to improvised courts presided over 
by Judge Lynch and the horrid spectacle of frenzied men taking the life 
of a fellow man, without according to him the rights which the law gives 
him to be arraigned before the prescribed tribunal, and to be heard in 
his defense. 

We are aware that, when confronted by such circumstances as now 
exist in this county, some men are led to talk recklessly and inconsider- 
ately about the necessity of more speedy punishment of these crimes of 
violence, and to think, and perhaps say, that the people of the county 
ought not to wait the tardy step of justice, but to execute upon the of- 
fenders what they conceive to be due punishment. 

A moment’s reflection would, of course, convince any man of reason 
of the impropriety of entertaining such an idea, and of the folly of ex- 
pressing it. For it is as certain as anything can be that to put that idea 
into practice would be a step toward anarchy,and an eternal disgrace to 
the community which permitted it to be done. 

It is proper to add that inquiry would have at any time satisfied any 
reasonable person that the cases alluded to were proceeding in precise 
accordance with the law of the state; the law made by the representa- 
tives of the people, and which may be, at any time, altered or repealed 
by them. One such law accords to any persons convicted of murder 
the same rights as are accorded to a person convicted of petty larceny, 
or assault and battery, viz., the right to have his conviction removed to 
the court of last resort in this state, and there reviewed to the end, that 
it may be determined that there was no error of law committed in his 
trial. Another such act permits the whole case to be reviewed by the 
Court of Errors, to the end that it may be determined whether anything 
occurred at the trial, tending to the manifest wrong of the person con- 
victed. 

While these acts stand on the statute book, the courts must enforce 
them. Nor can it be properly said that justice as administered by our 


courts pursues the accused with slow foot, when its every step is taken 
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in obedience to law. Rather should it be recognized that justice thus 
administered, }roceeding with solemnity, giving reasonable right of re- 
view, must produce a result more satisfactory to every good citizen, than 
with a hasty trial and a denial of a review of the rulings of the trial 


court, made under the pressure of haste. 

Returning to the cases which are to be investigated by you, we in- 
struct you that the extraordinary circumstances of which we have spoken 
are to have no influence whatever upon your determination. Each of 
the cases must stand absolutely by itself, and you are to return or ignore 
an indictment upon the evidence which shall be presented in that case. 

In respect to the case in which death is said to have resulted from vio- 
lence done by the accused, you are first to enquire whether such is a 
fact. If you find that fact established by the evidence produced by the 
prosecutor, the law presumes that the homicide is a criminal one. 

A criminal homicide is of two sorts: murder and manslaughter. The 
distinction between them consists, in the existence or non-existence, in the 
mind of the accused, of what the law calls malice, i. e. an intent to do 
serious bodily harm. If malice—so detined—is established, the crime is 
murder. 

All criminal homicides are presumed by the law to be murder, and a 
Grand Jury will be justified in presenting the accused for that crime, 
unless upon evidence produced by the prosecutor, the ingredient of malice 
appears to be absent. 

Without going into details which are, upon the information we have 
received, inappropriate to either of these cases, it is sufficient to say that 
the law recognizes that an accused may be considered not to have the 
malicious intent, i. e. the intent to do great bodily harm, which makes 
the crime murder, when his passions have been aroused in a personal en- 
counter with the deceased. But it will not excuse any one for an act 
done under the influence of passion, not excited by a personal encounter. 

When the evidence does not show absence of malice, an indictment for 
murder should be returned, and this court on the trial of the accused, 
will see that the grade or degree of crime shail be properly determined 
by the trial jury. 

With respect to those accused of acts of violence committed with in- 
tent to take life, it is sufficient to say that the use of a deadly weapon, 
i. e. a weapon calculated to take life, in.a mode that would naturally 
tend to kill, will justify the inference that there was an intent to kill. 





KETLINE V. STATE. 
KETLINE v. STATE. 


(New Jersey Court of Errors and Appeals, March 1, 1897.) 


Indictment—Suficiency—Statement as to the essence of the offense, is constitutional 
time.—1. The statutory provision that no 2. Under that statute, an indictment which - 
indictment shall be held insufficient for does not state any time for the commission 
omitting to state the time at which the of the offense charged may nevertheless be 
offense was committed, where time is not of sustained. 


Error to general quarter sessions, Camden county. Vroom, Judge. 

Washington Ketline was convicted of crime, and brings error. 
Affirmed. 

Mr. Crandall for plaintiff in error. 

Mr. Jenkins for the state. 

Dixon, J.: The only question presented in this record is whether the 
indictment, which omits to state the time when the alleged offense was 
committed, can be sustained upon our statute (Gen. Stat., p. 1128, § 42), 
which enacts that no indictment shall be held insufficient for such an 
omission in any case where time is not ot the essence of the offense, as 
it is not in this case. 

The first point for consideration touches the power of the legislature, 
in view of those clauses of the constitution which declare that “ in all 
criminal prosecutions the accused shall have the right * * * to be 
informed of the nature and cause of the accusation,” and that ‘no per- 
son shall be held to answer for a criminal offense, unless on the present- 
ment or indictment of a grand jury,” except in certain specified cases. 
The plaintiff in error contends that as at common law and in this state, 
when the constitution was adopted, it was necessary in an indictment to 
assign some day for the commission of the offense, and a failure to do so 
was not cured by verdict, a proper allegation of time forms an essential 
part of the definition of the word ‘‘ indictment” as used in the constitu- 
tion, and therefore cannot be dispensed with by statute. If, at the adop- 
tion of our constitution, our legal system had required that an indiet- 
ment should state truly the day when the alleged offense was committed, 
this contention must, I think, have prevailed; for the time would then 
have been in law, as it asually is in fact, an important circumstance for 
identifying the offense. The accused would then have been entitled to 
be informed of it, as a distinguishing feature of ‘‘ the cause of the accu- 
sation,” and the right to its disclosure would have been worthy of a 
place among those rights and privileges which the fundamental law 
secures. But when we reflect that the time stated, if not a legal constit- 
uent of the offense, could always be utterly ignored in the proof, and was 
never regarded by the law as giving the slightest information either to 
the accused or to the court, we perceive at once how formal and insig- 
nificant was this allegation, and how unlikely it is that its preservation 
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was intended by the framers ot the constitution. We cannot deem it an 
essential element of a constitutional indictment. Such has been the 
view taken elsewhere of this question. Says Starkie: ‘* The averment 
of time is altogether formal, " unless some time be limited for 
the prosecution, or time itself be material to the constitution of the 
offense.” 1 Cr. Pl. 54. So, Dr. Wharton: ‘Statutes which merely 
facilitate the pleading in a case, such as those providing * * * 
that formal statements as to time, place, * * * are open to amend- 
ment on trial, are constitutional.” Cr. Pl, § 90. In Noles v. State, 24 
Ala. 672, it was adjudged that, under constitutional provisions similar 
to ours, a statute enacting that it should not be necessary to allege in 
the indictment where the offense was committed, but that the proof must 
show it to have been within the jurisdiction of the county, was valid. 
Following this, the same court, in Thompson y. State, 25 Ala. 41, held, 
that the legislature could dispense also with the allegation of time, when 
the particular time was not a legal constituent of the offense, since the 
detendant had every legitimate advantage on the evidence which he 
could have had if time had been charged in the indictment. To the 
same effect is People v. Kelly, 6 Cal. 210. See, also, Graves v. State, 
45 N. J. Law 347. Our conclusion is that the statute accords with the 
constitution. 

It is secondly insisted that, because another law forbids the prosecu- 
tion, trial, or punishment of a person for any offense not punishable with 
death, unless the indictment be found within two years from the time of 
committing the offense (Gen. Stat., p. 1146, § 130), therefore the indict- 
ment must show an offense committed within the two years next before 
its presentation. This raises merely a question of statutory construction, 
and, since the law dispensing with the allegation of time was enacted 
after the statute of limitations, the answer is manifest. The earlier 
enactment cannot defeat the later one. But, on general principles, 
these acts are not incongruous. According to the maxim, ‘* Omnia rite 
acte esse preesumuntur,” it must be assumed, where there is no indica- 
tion to the contrary, that the grand jury have indicted for an offense for 
which a prosecution can legally be instituted ; and therefore, when the 
indictment does not show the date of the offense, there is no ground for 
an inference that prosecution is barred. If a date anterior to the limited 
period were alleged in the indictment, it might be thereupon, before ver- 
dict, adjudged that the prosecution was illegal ; but even this is, on the 
authorities, open to controversy. In State v. Lyon, 45 N. J. Law 272, 
the opinion was expressed that a time within the period not covered by 
the statute of limitations must be stated in the indictment ; but no notice 
was then taken of the statute now invoked, nor is any satisfactory reason 
given for the opinion. The judgment below should be affirmed. 
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OBITUARY. 


Mr. EDWARD GRANT CooK. 

Mr. Edward Grant Cook, a lawyer of 
Trenton, died in that city April 7, of Bright’s 
disease. Mr. Cook was born in Trenton 
May 13, 1845. He was educated at Law- 
renceville and Princeton, graduating from 
the latter institution with the class of 765. 
He read law with the Hon. James Wilson, 
of Trenton, and took a course in the Har- 
vard law school, at Cambridge, Mass. In 
1868 he was admitted as an attorney, and in 
1871 as a During his 
professional career his practice was confined 
to his office. He appeared seldom in court, 


counselor-at-law. 


but was generally recognized as an authori- | 


ty in matters of settlement of estates, 
guardianships and trusteeships. He was a 
member of the Board of Managers and 
Directors of the Mercer hospital, and was 
also a director of the Trenton Trust and 
Safe Deposit Company. 

Resulting from foreign travel and a wide 
knowledge of men and affairs, Mr. Cook was 
a delightful companion and an excellent 
conversationalist. He won friendsand kept 
them. 

His father, William G. Cook, was for a 
long time one of the most prominent citi- 
zens of Trenton, and wasa most active busi- 
ness man, connected with many of the finan- 
cial institutions of thecity. From his fath- 
er, Edward Grant Cook inherited a laudable 
ambition of improving the city where he 
resided. His desires were realized in con- 
nection with his brothers, William G. Cook 
and Hamptou W. Cook, who devoted their 
energies to the welfare of Trenton. 





A NEW JU. S. MARSHAL, 


The President has appointed Thomas J. 
Alcott, of Mt. Holly, to be U. 8S, Marshal 
for the district of New Jersey, in place of 


Mr. George Pfeiffer, Jr. Mr. Alcott was 
endorsed by Senator Sewell and Representa- 
tive Gardner, and fifty members of the New 
Jersey Assembly and the officers of the en- 
tire state government signed his papers, 





and he had numerous business firms and 
other endorsements, 

Thomas J. Alcott, named above, was born 
in Mount Holly on January 24, 1840. He 
was associated with his father for a number 
of years in conducting a large iron foundry 
at Mount Holly, and in 1865 was admitted 
asa member of the firm of T. C. Alcott & 
Company. Since 1872 Mr. Alcott has con- 
ducted the business of the firm. He served 
as quartermaster sergeant of the Twenty- 
third Regiment, New Jersey Volunteers. 
He represented Burlington county in the 
House of Assembly in 1883, and again in 
1884. He has been prominent in politics 
and was at one time a prominent candidate 
for Congress from this district. Mr. Alcott 
in private life is known as a conscientious, 
straightforward business man and is a mem- 
ber of the Methodist Episcopal Church. 





THE PORTRAIT. 


Mr. Belmont Perry, of Woodbury, whose 
portrait appears in this issue of the Jour- 
NAL,was born in Flemington March 14,1854. 
He was admitted to practice in this State, 
June 3, 1875, and as counsellor in 1878. 
He was made Supreme Court Commissioner 
in 1881, and was first appointed Prosecutor 
of the Pleas of Gloucester County by Gov- 
enor McClellan, March 3, 1879. He was 
re-appointed by Governors Abbett, Green 
and Werts, and his term will expire in 1899. 
He is one of the State Managers of the New 
Jersey State Institution for Feeble Minded 
Women, President of the Woodbury Li- 
brary Company, and director of various cor- 
porations. He is a man who has made an 
admirable record as a lawyer, and one 
equally as good in financial and social 
circles. The likeness will be recognized as 
an admirable one. 





BANISHED OFF THE EARTH. 


Judge Hoppers’ recent sentence of a pris- 
oner convicted of crime by banishing him 
from the State for the term of two years, in 
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lieu of sentencing him to State prison, calls 
to mind a still more peculiar sentence im- 
posed on a negro who was convicted of petit 
larceny in Pike county, Pa., nearly fifty 
yearsago. The Judge was Daniel W. Ding- 
man, the grandson of Andrew Dingman, 
who came from Dutchess county, N. Y., and 
was the first settlerat Dingman’s Ferry, Pa., 
building a log cabin there in 1737. Judge 
Dingman was the first Judge of Pike coun- 
ty, and continued in office from 1814 for 
twenty-six years. He frequently appeared 
in court in his shirt sleeves and barefooted. 

His judicial methods were original and 
striking. A worthless negro, charged with 
petit larceny, was brought before him for 
sentence. The Judge looked sternly at the 
culprit and said: 

“Nigger, stand up. You are charged and 
are guilty of the crime of larceny. You are 


a bad nigger. You ought to be hung, but 


the sentence of this court is that you be 
banished from the face of the earth. 
get off the face of the earth!” 


Go! 


“ Why, massa,” said the darky, “how ken | 
how the law has been construed. 


I git off de face ob dis yere earth?” 

“You can go,” said Judge Dingman, “to 
Jersey. The sentence of this court is that 
you have fifteen minutes to get out of the 


county of Pike and into the state of New | 
thusiastic, and become earnest listeners and 


Jersey, and if you ever come back we’ll hang 
you.” 


It is said when the constable opened the | 


Court House door for the frightened negro 
he struck a bee line for the Delaware River 
and swam to the New Jersey side and never 
trod on Pike county soil thereafter. 





MASTERS IN CHANCERY. 


The following attorneys-at-law have been 
appointed Masters in Chancery: Lewis R, 
McColloch, John Frederick Wherry, J. 
Emil Walschied, Lewis H. Aff, William 
Hackett, Jr., Eugene Gibney, George F. 
Schmidt, Leo Erdwurn, John Sherman, 
Charles L. R. Campbell, Archibald C. Hart, 
Samuel Murray, Andrew S. Taylor, Henry 
H. Fryling, James B. Adams, Anthony 
8. Brennan, Ralph W. E. Donges. 

The Chancellor also appointed Henry 8S. 
Haines, to be Master in Chancery, “to hold 
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such office during the time he shall remain 
Surveyor-General of West Jersey.” 

The following counsellors have been ap- 
pointed examiners: Samuel M. Roberts, 
Frederick W. Gnitchtel. 

Foster M. Voorhees has been appointed 
Special Master. 





WOMAN AND THE LAW. 


Miss Mary Philbrook, attorney-at-law of 
this state, has been delivering a course of 
lectures to women and about women. 

Already appreciative audiences have list- 
ened to her in Jersey City, Newark, Bay- 
onne and Elizabeth. The topics are—1. 
Origin of law, and law of contracts. 2. Mar- 
riage and divorce. 3. Legal status of war- 
ried women and infants. 4. Laws of in- 
heritance; dower and curtesy. 5. Wills. 

Her lectures are a digest of state Jaws and 
necessary facts, which women should know. 
Little or no theory is given. The lectures 
are simple, plain, practical suggestions as 
to the present law, with illustrations as to 
It is 
found, in the beginning of the course, that 
women are rather doubtful as to how inter- 
esting the subject is to be, but by the time 
the second one is concluded, they are en- 


ready quizzers. 

Each day the field of woman’s work is 
broadening, and in her new contractual re- 
lations with the world it is well that she 
should understand what her rights are and 
how they may be enforced.—Tyenton Times. 





PERSONALS, 


Judge John Hopper, of Paterson, who 
was eighty-three years old on March 2, re- 
tired from the bench as Law Judge of Pas- 
saic a few weeks ago, Judge Hopper was 
admitted to the bar in 1835 and is said to 
be the oldest living lawyer in the state. 
He was twice State Senator. The Passaic 
bar. very properly, adopted complimentary 
resolutions on his retirement. 

Theodore J. R. Brown, recently appoint- 
ed Prosecutor of the Pleas of Ocean County 
is only 28 years of age, and is a Columbia’ 
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college man. He is the first native of 
Ocean County to hold the position, Barne- 
gat being his birthplace. He is also the 
the first Republican prosecutor in 25 years. 

Judge William H. Morrow, of Belvidere, 
has just been elected to the office of Mayor 
of that town. 

An oil portrait of the late Chancellor 
Runyon was hung recently in the Chancery 
Chambers at Trenton, the gift of Mrs. Run- 
yon, who now lives in East Orange. It is 
said that it isan excellent portrait of the 
man who conferred so much honor upon the 
higher courts of the state. 

General James F. Rusling, of Trenton, is 
President of the New Jersey Commission 
at the Tennessee Exposition, to be held 
from May 1, to November 1. October 1 
is Jersey day. 

Mr. Peter V. Voorhees, of Camden, with 
his family, has started on a long trip west- 
ward, which will probably be extended 
around the world. 





SOME RECENT DECISIONS, 


Fraud in receiving a deposit of checks or 
drafts after the bank officials knew that it 
was insolvent is held, in Bruner v. First 
Nat. Bank (Tenn.), 34 L. R. A. 532, insuffi- 
cent to give the depositor a preferential 
claim against assets in the hands of a re- 
ceiver of the bank. 

The mere fact that a person was injured 
while attempting to pass from one car to 
another while the train was in motion was 
held, in McAfee v. Huidekoper (D.C. App.), 
34 L. R. A. 720, insufficent to raise a pre- 
sumption of his negligence. 

The endorsement of a firm name ona note 
to.the firm by one partner made in his hand- 
writing and the fact that he discounted the 
note to his own credit on a bank are held, 
in Brown v. Pettit (Pa.),34 L. R. A. 723, 
to be sufficient to put the banker upon 
inquiry and prevent him from being a bona 
tide holder, if the endorsement was unauth- 
orized. 

The utmost care to keep the insulation of 
dangerous electric wires perfect at places 
where people have aright to go for work, 
business or pleasure is held necessary in 
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McLaughlin v. Louisville Electric L. Co. 
(Ky.), 34 L. R. A. 812. 

The crime of murder is regarded, in Deb- 
ney v. S:ate (Neb), 34 L. R. A. 851, as 
having been committed when the fatal blow 
or wound is inflicted, although death oc- 
curs at a subsequent date, so that the party 
is to be tried by the laws in force at the 
time the injurious act is done. 

The right of a citizen of any state to 
maintain in the courts of another state a 
transitory action arising at his residence 
against another citizen of the same state 
who is found in the state where the action 
is commenced is held, in Eingartner v. Illi- 
nois Steel Co. ( Wis.), 34 L. R. A. 503, to be 
one of the privileges and immunities of 
citizers of the several states which are guar- 
anteed by the Federal Constitution. 

The injury of a person by eating un- 
wholesome food at a restaurant is held, in 
Sheffer v. Willoughby (Ill.) 34 L. R A. 
464, to be insufficient to raise a presumption 
against the restaurant keeper that he was 
negligent or to make a prima facie case of 
liability on his part. 

A provision against accommodation in- 
dorsements by married women is held, in 
Harrisburg Nat. Bank v. Bradshaw (Pa.),34 
L. R. A. 597, to be inapplicable to a re- 
newal after marriage of an indorsement 
made before marriage. 

An injury to a tenant from the unsafe and 
dangerous condition of leased premises 
known to the landlord, or which might, 
with reasonable care and diligence, have 
been known to him, but not to the tenant, 
is held, in Hines v. Willcox (Tenn. ),34 L. Re 
A. 824, to render the landlord liable, al- 
though the tenant examined the premises 
und did not discover the defect. 

That a town is included in the term 
‘municipal corporations” is declared in 
Rathbone v. Hopper (Kan.), 34 L. R. A 
674, which sustains an issue of bonds by a 
town. 

Failure to enter the yeas and nays ona 
legislative journal as required by a consti- 
tutional provision upon the second and third 
readings of an act authorizing the creation 
of municipal indebtedness is held, in Union 
Bank v. Commissioners of Oxford (N.C.), 
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34 L. R. A. 487, to render the statute void. 

A reservation of the right to annul all 
contracts every four months stamped across 
the face of a contract with a school teacher 
is held in Thompson v. Gibbs (Tenn.), 34 
L. R. A. 548, to give the school directors no 
right to dismiss him without charges or 
notice or testimony under a statute author- 
izing a dismissal “for incompetency, im- 
proper conduct, or inattention.” 

The sale of non-taxable property for pay- 
ment of poll tax which 1s made a lien only 
upon taxable property is denied, in Ratliff 
v. Beale (Miss.), 34 L. R. A. 472, on the 
very novel ground that the constitutional 
provision respecting such poll tax is not in- 
tended to be a means of revenue so much 
as a clog upon the franchise of colored 


persons. 





CHANGE OF FIRM. 


Messrs. Soney & Sage, publishers and 
dealers in law books, have established their 
offices at 30 and 32 Clinton street, in the 
city of Newark. Soney & Sage are the suc- 
cessors to the well-known and long estab- 
lished firm of F. D. Linn & Co. The firm 
consists of Mr. P. G. Soney and Mr. L. H. 
Sage, Jr. Both were formerly connected 
with the firm of F. D. Linn & Co., and had 
been with that firm for a period of some 
twenty years. We wish them much success 
as the successors of this well-known publish- 
ing house, 





ENTERTAINED AT DINNER. 


Chief Justice Magie was handsomely en- 
tertained at the new club house of the Town 
and Country Club, at Elizabeth, April 10. 
Governor Griggs, Chancellor McGill, Jus- 
tices Garrisor, Lippincott, Dixon, Nixon, 
Gummere, Collins, Hendrickson, Vice-Chan- 
cellor Stevens, and a host of others—law- 
yers, clergymen, doctors, etc.,—were pres- 
ent. Speech-making was indulged in by 
Mr. Frank Bergen, who responded to the 
toast “ Our Guest ;’”’ Chancellor McGill, on 
the Court of Chancery; Justice Garrison, 
on the Supreme Court; and Mr. William 
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| H. Corbin, on the Bar of New Jersey. The 
Chief Justice made a short address, some- 
what personal in its nature and mixed with 
good humor. 

Two weeks later, another supper was ten- 
dered to the Chief Justice, in Elizabeth, 
which was likewise attended by a large num- 
ber of representative men of the state. We 
have not seen the particulars of this last en- 
tertainment, but learn that it was as credi- 
table as the first, and evinced in a strong 
manner the pleasure felt by the citizens of 
Union county at the elevation to the Chief 
Justiceship of this favorite judicial officer. 





CIRCULAR TO THE TRADE, 


Messrs. Baker, Voorhis & Co., the well- 
known law book publishers of New York 
City, have issued a circular to the trade in 
reference to their new edition of ‘‘ Beach 
on Receivers.” It was scarcely necessary, 
we think, for this well-known firm to send 
out such a circular, becavse the law-book 
trade are generally well informed of the 
methods employed in the matter of the prep- 
aration and publication of many of the law 
books of the day, and the firm above allud- 
ed to have a reputation which is above 
suspicion. 





BOOK NOTICES, 


THE FEepEeRAL Courts: Their Organiza- 
tion, Jurisdiction and Procedure. Lec- 
tures Before the Richmond Law School, 
Richmond College, Virginia. By Charles 
H. Simonton, U.S. Circuit Judge. Rich- 
mond, Va: B. F. Johnson Publishing 
Co., 1896. 


This work is not very large, containing 
only 120 pages, but it is exceedingly useful 
to the young practitioner, and to whoever 
desires a primary knowledge of the best 
manner of handling cases in the United 
States courts. Judge Simonton is well quali- 
fied to handle the subject, and he has done 
it without circumlocution,in a plain,straight- 
forward and practical manner. The work 
has probably been prepared, in part, as a 
text book, and not only makes references to 
many cases, but also has a good index. 
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